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PTG 2 F A 2B F2 5 B R A R) A SRS R, BB R AR B AT BORA T BRI 2% B2
AR 15 98 A6 H [ A 13 8 P WO MR () AU 52 DRI B S L0 L 5 R ) R e | S8 S A A W s A 1 SC R
WAk R AR R A Y Bl s G A IR AE R ETREY (Paulo Canelas de Castro ) #4Z7E 18 SO i B P 21k
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X 2 815 v LR A48 W P 0 B AR T 2010 4F O — T, RS 1 2009 4EFF 4R
HARABF I E RRE @ 53— 5T, TR (8128 B2 A VR U 4 A R i e Bk AT
J& 1985 AE AP , OX T 2006 4EFF LG HEAT KA1 AR W iR 40 8 Ak 45
AR, O IE R LS Y T P BRZ ORI R R, i OB 4808 11 2% i St
RRFEX — TN A BRI )1 © BRI Z &R 5 Z 61 RIR - 18k 4% (Karel De Gucht)
PR 2012 AFOCT i RS B i et rh B 380, o [0 R AN o I B R 5 | A T B )
3.5% ( FREXFRETEG 21%) , 17 BT b B0 A ot B S B3 AN B 29 (X
FRTAE 30% L A7) J© R B R ) K e 22 B i 22 PR, Gn R B 4 9 o o v
PR I FHRE , L B BRCE A A% v ] A il B S AU 5 4 1) S U 46 ) i, @
I DR B A B i 5 Wb IR R B R BR RS, 2013 4R XU A 3l 1 4R BT
FE R L H S BT B g B A T UL A T AR RN [ T A
TRAP R e B L3 | ©®

M 2013 AR E 2020 48 2 H W05 AT T 26 $ER A, TEIXIE KA LA R A T
R [ PRl B 44 | PRl o R 140 % A T S AR Ak, O3t v R B B i ) E B
HNEERER, 2018 45 10 A PEATHUEE 19 48R HIIE X IF Lok B iR 0 0 N 25 %

D  “Impact Assessment Report on the EU-China Investment Relations Accompanying the document Recommenda-
tion for a Council Decision Authorising the Opening of Negotiations on an Investment Agreemen between the European U-
nion and the People’ s Republic of China,” SWD(2013) 185 final, Commission Staff Working Document, Brussels, 23.
5.2013, p.2.

@ 2009 4= AR LA 4 24) H S [ R Ml BOR 4 i B % 0 R ey T K 7 S ) ol SR 4
I 1 JEALRE VAN B S T B SN AR T JRALRE . See Article 207, Treaty on the Functioning of the
European Union, O] C 115, 9.5.2008.

@ USRI P E— K M G R A HAEAL T R R ) , b T HE 2 G - A 5 5 A DG 1k A )
SRR IEDTSE) ) UM I R 2014 405, 55 316-324 T,

@  See Zhang Jiao, “The EU-China Relationship Enters into Bottleneck—A Look at the Ongoing Negotiation of the
PCA,” EU-China Observer, lIssue 4, August 2011, pp.2-9.

® 2009 4, v D RRAR FEAA 5 BR SR BT YR AR 20 122 )5

© See Karel De Gucht, “EU-China Investment; A Partnership of Equals,” SPEECH/12/421, Brussels, 7 June
2012, p.3.

(D See European Commission, “Consultation on the Future Investment Relationship between the EU and China,”
Brussels, 2 May 2011.

® European Commission, “Overview of FTA and Other Trade Negotiations,” http://101.96.10.63/trade.ec.euro-
pa.eu/doclib/docs/2006/ december/tradoc_118238.pdf, last accessed on 22 January 2019.

©@ R4k, BB ER ARG I T R [ PR 3 E E Hh BE A AR 3k e R R R BB T Ak
B AR 4 DO T AR DL B — N 1E A8 1R 0 S e HL AR
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Sy [5) B3o8 AT SHE S Rl i A T4 e O iR, BT B 5 P A
] L 48— I TG ST R R 5% 1 e A8 TT ARG R e T2 R — L4
G TFICE N A T B P A , X0 TR R 1 5, JF AR R g o @ [ Brai 55 b
TEAT S LR LLF BT Oy R H R, L AR 2 B0 00 1 44 PRI N 858 LR 4P b
SE” o © AG TG IFHCNASE G O rh T BERE 1 I 1o M B B R B AR @ i
S, NBEBE DR B AR SC SISO TR, — 5 T, 0 TR GE BB AP 253, vh BRABEHE
SE B R P PR S WA 4 ) s 50 U ) S, a0 1 el R 88 1) 491 P 6 L 1O b 2
SN TE AR I8 AR SR RS TR AR I A M BR B A . o3 — D T, TP R B P S 1Y
RPN T SR e — B3R A, JUH IR PTR  JR sk oA SR A Al i 253

LA A BR3P aR IR R, #0988 5 [ 54 U it 2R ( Investor —
State Dispute Settlement , ISDS ) Z5 3K fh-F- A&, 2/ B A8 AR XU R AN Z Y],
HRRAUT UL T 2020 ARS8, 1A 2013 4F 2 2020 4FHIHY 26 R A id S A K
LA BT # 5 E R e m R S ), B 25 R AT T3 5 15 ] 5 4 o ik T 2 K
PEATRERT N ) JE AN T . SR RN < 3493 B9 P Hh Y ISDS 2% o i i 7119
BN A, BB % b A% ) SCAS B 28 T REAH 250 C , HouRF e 2 B
FRVEAN. TALA — 2R SR SR, 7 2 A I B 4 i i DML R B 1 75 57 T, O
P45 9% 4 St R U0 (International Center for Settlement of Investment Disputes, 1CSID)
VER— B 1022301 1SDS AL, I 5 1 22 B 58 . © WK ZE B 2x T 2015 448 T 4%
P Bl BE (Investment Court System, ICS) 22, @ ZIR R WHHHIRE], £ A IEESAT

D See European Commmission, “Note to the File: Report of the 19" Round of Negotiations for the EU-China In-
vestment Agreement,” Brussels, 13 November 2018.

@ Sk, PR E IR AR Y | R E PR B Y , 2015 4E4 6 ), 4 124 1T ; Shan Wenhua and
Zhang Sheng, “Market Access Provisions in the Potential EU Model BIT; Towards a Global BIT 2.0, ” Journal of World
Investment and Trade, Vol.15, No.3-4, 2014, pp.422-453,

@  See Wang Tingliang, “Western Misperceptions and China’ s Approach to International Investment Law, ” Santa
Clara Journal of International Law, Vol.17, No.1, pp.13-17.

@  TEFGIE 2020 4F 1 A247 955 26 S5 h  RUTSTEAE TR CTT 5 HE A i

®  See Zhang Zhiyong, “How to Reform Investor—to—State Dispute Settlement Mechanism; EU’ s Practice and Im-
plications,” Journal of WT'O and China, Vol.6, No.3, 2016, pp.27-50.

© See the Blog Series by Anthea Roberts and Zeineb Bouraoui Analysing the Concerns States Have Raised in the
First Two Meetings of the UNCITRAL Working Group III Posted on 5th and 6th June 2018, https://www.ejiltalk.org/un-
citral —and—isds - reforms — what — are — states — concerns/, last accessed on 8 January 2019; European Commission, “The
Identification and Consideration of Concerns as Regards Investor to State Dispute Settlement,” Paper for UNICITRAL
WG3, 20 November 2017, pp.7—-12;Susan D. Franck, “The Legitimacy Crisis in Investment Treaty Arbitration; Privati-
zing Public International Law through Inconsistent Decision,” Ford Law Review, Vol.73, 2005, pp.1521-1625.

(@  See European Commission—Press Release, “Commission Proposes New Investment Court System for TTIP and
Other EU Trade and Investment Negotiations,” Brussels, 16 September 2015.
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SRALHE BB BT B ARA . WAL UL, M IRFIXNOT LT P 2 i e A S A a5
PRI TG LR SRR R I, AL TR T i 2 753 BE R tH — A~ 8 A B PEAY 1SDS 253K
APk, B ARG L e R O XU5 % % AL GE Y 1SDS 2% 3 JEAt L, ey S e [
5 ¢ i ik RATL A 14 A i 4, OB e il A IR 7 482 1 A 480 9 1 B ) B, Aam ] 25
7t =l — I AR IO [ B 45 T 4 s g DR AL A ) R SR 2 0K, i 7 B I i S AR
AR A X0k 4 S gk DR AT BT B9 75K, BETR LA AT BRI 55 T OO o 5 9 i e rp 5 8
From R

Z HESHREMRRECERNNBKREMERELE

+

(—) v ] 5 R B A A B3 e Hh Y ISDS 45k

FI 20 20 80 AEAR LISk, E & 5 26 A~k B AL 51 R 4 45 T XUH 5 9 b
FE LD XL P AR T LR SRR A — R 4 R 2 O Gh B PR E ( Bi-
lateral Investment Treaty, BIT) %K X 54 7y 3 i % H A 4y b fife e vy, 0T RR — e 75
AN O RAE T E A ICSID Zfif, Q% i G- S8 45 46 24— J5 A A AL 1
Bt o 3L, Q06 R AR AR MR A 1) 4R 18, T R AT A — 7 A R o A AR A B i TR
SIEAEE A ICSID 452907 Z )5, — MO Ut e 08 5 A =Rk, RDE s 32 4 2
AR R L B 1CSID® Bl L 3 R BE ; DR AE R Z S BT, Bk i pire h fe iy
BFEE WG PR e 45 1CSID 80 L BE | B d e 2ok R B AT B R . ©

© W . BB E A 109 B — B R S i g e ML
Y RGBS ,2015 4E45 5 15, 4 149-160 1,

@  PESEREREZAMYITE KR KR E @S T AL E R R, P E R S ERd IS
2 R — SRR VRS A R e SR T X BIT B EHHR A S5 T AR,

@  The one with Finland Requires a Period of Three months. See Article 8, Agreement between the Government of

et WROBU i BB Bb 2 R A AR DG 7]

the Republic of Finland and the Government of the People’ s Republic of China on the Encouragement and Reciprocal Pro-
tection of Investments, signed on 15 November 2004 and taken into effect on 15 November 2016.

@ PET 1993 4E 2 J1 6 HRCK 1CSID Wb

(® The one with Lithuania limits the disputes for submitting to the ICSID to “the Dispute Relating to the Amount of
Compensation and Other Disputes Agreed Upon by Parties”. See Article 8, Agreement between the Government of the
People’ s Republic of China and the Government of the Republic of Lithuania concerning the Encouragement and Recipro-
cal Protection of Investments, signed on 8 November 1993 and taken into effect on 1 June 1994.

© See Article 9, Agreement between the Government of the People’ s Republic of China and the Government of
Malta on the Promotion and Protection of Investments, signed on 22 February 2009 and taken into effect on 1 April 2009.
More discussions see also Tao Lifeng and Shen Wei, “The Gap between the EU and China on the ISDS Mechanisms in the
Context of the EU-China BIT Negotiations ; Evolving Status and Underlying Logic,” Hongkong Law Review, Vol.48, No.
3, 2018, pp.1159-1214.
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P 5 5 2 8] 4 i A DR A A AT LAy SRy A S T - P )22 T 5 B )2
T, S AR AR 2 R A 5T o rh IR AR sk I 1SDS ML Y I PR 2 T, AH I, A
Bffipt R S v AN B S S ity 400 249 7 A A TS ) 3 e A Ak BB R 5 I R ) 4 i 11 1
JraC ¥ 1CSID B R 9 & T PR Frofifif e Xz —, FUR R E sl 1CSID 45 249 )5
—A~ EAREE S, Bt o, r 8 0 2 %o R L R TS e 1 s G G B [ 43 %
R e | BUR B ) 1CSID ZE A /b O i B 7% [ 498 3 7F 1CSID BC i 2 3
471 A, O H A 1 AR v EURF AR Y R R RR R R 4R B A 4 S B
HoE R R A A U R R T

() 7E FE P92 i e g i3 AR [ Y 8 0 4 U DAk 2 g 1)

o ] R S 22 D60 X i) 43 8 SR T 1o, A5 R0 Bk 4% 1 43 9 I ) o R
M X, OFEAL TR oL AR v A A3 9 M 0 el A T 5 g 3 R 5 Y i A % A v 1
R 2 TR0 S TR, MRl T BAT 488 9 4 v i e ML ) 140 1) AR B0 23T, O 9 2
Wi T35 FH LA ICSID Ay 32 A [ B3 e ikl e e 8 9 il A SRt 7 T ] P s R o
fp B A Gy i

FAL PRSI — AL B v, 3T X R A R B0 4 2y 1 ik o
T 2R e AR AR [ P R VR B o [ R R i ok 5 5O Bl 25
B Ak iz 3 A J v B G 2 5 BOR A T, 2% 38 [ R M3 i HO6 B A3 e 1
TR B HEA TS 1CSID X R A 4y A T804 . © Rt 3% 5 4 38 [ Z [ (1 4
W7 SOt AR 1CSID 9 H B 2 B —4 R AL ook, JRHE 2 .
— 71T, BTN Z R AR 0 5 AR [ () AT AT 43 08 4, i T3 e 4 U d e
BEASTR), 7E R XS, T BT LUK 43R TR 18] 4 4 iU ke X5 59— i, ey R B
PR B Bl 3 B AR SO IR AR RE IR B 1 1 G i AL
PRI , A5 SR A K et B 48 W i o 2 st AR ) [ PR e i g R B i DR

@D See ICSID Case No.ARB/12/29, Ping An Life Insurance Company of China, Limited and Ping An Insurance
(Group) Company of China, Limited v. Kingdom of Belgium; ICSID Case No.ARB/17/19, Hela Schwarz GmbH ( Ger-
many) v. People’ s Republic of China.

@  GoilwhE S 2019 4E 11 A 21 H , BERIET 1CSID B M, https : //icsid. worldbank. org/ en/Pages/ cases/ Ad-
vancedSearch.aspx, 2020 4F 2 H 20 Hijj[A],

@ HRHEC2018 AR E X Sh HHAE B ST A ), B 2018 AEIR, R X BRI FDI A7 S
4.6% ARG GE 5 Hds , 2017 ARG B FDI A7 5 AT 4.5%

@ See UNCTAD, Investor—State Dispute Settlement, UNCTAD Series on Issues in International Investment Agree-
ments 11, 2014.

(® See UNCTAD, Dispute Settlement in International Investment Agreements and the Rules of an Indian Model Bi-
lateral Investment Treaty, May 2016.

® Ibid.
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BIR AR R 2 Gy, —Se 3 J5 BURFBCE. 1 & T TR R SR IR |, SRR IF A 5 358
P BEFAL B A By A2 D 2006 4E 9 H 1 H R 55 #R A A (R 55 FRAM R BT Al
BAR TAERAT I  IE O 4 [ 2 T A S0 5 A Ml 5 )7 B #0524 23 1 B 9 4 2
LT, X5 A BEEE G 2N 23 (70 1T RN P AR TR A AL AE . 2020 4F 1 A 1 HIE USSR Y
CHMRIBEBTIE ) o — N AHUE KL A R B ST Al Bk TAEBLR , A A T A 14
PR BIL A 7 15 58 4 AU ke P T B 6 24 3 T2 19 T A o

WAk, B E IR 0T DLz AT BUR ORI T BOR VA TR P iR R AR BT 2 2y . S T st
52 FE AT L A A B B A R AT BUZ I, B BRI RATELR A . BARAE B
PUA R, 0 = IR R RIRI G R  BTH X T WHRE A IR, — ot i LR
EATHORR 7R A SR GEIR A Br A BUM G FHIAX 8 A0 i 5 58 A 3 A0, (AT BRI
L)L TTHUE 11X i3k 2 ] i A3 4 UG B SfG 18 a A 7 U A WSS e | AN RE A TR A 3L
A AT LR AT EURIA @

ISDS £ AT RN EBFr

O A 5 5 P 38 B I SIS i BN () SRR OR TR, 80 /DT o [ 5 IR R [
A B RGA B e Hh 598 3 55 I 52 4 i ik TR 2% U 2R T8 1 BUR i S #% %8 o
4, PG E Y 1SDS Sk (B AT 75 2

(—) VB B T P S5 e 4 i e DR 2 K

X B B TRRR T AR I R A SC R B AE T =R AR 5 — &
] PN AR A7 S R L B 9 B AR e 3 (I R, R A B B s 5 — R 5 R

@© LT 1989 4R KA T AN B Aol BEVR B Ak Bp ) |, BESr b T A R B Al B R B
O AN A IR ERERT B A T RS B S 3 S A G B S L BB A 4y AT b A e, L
Ji WL RS G AR T DI BN R AR RS A TR

@ BRCHEANRIEAETBORAL) P 12 4 55 60 4L R P N RIEMEATBUZ BUE) 55 6 4 .45 30
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T8 [ BURF 21T 1A% A T (Investment Contract) D 55 = 8 9¢ Bl [ 55 48 9 4R 38 [ 22 i)
ZEATHIHBLFE I E (Investment Treaty) , X =LA SRR AL T HBCE 19 G i3Ufif e )7
2, IR R BT AT L A1 AR B 0k SRR R T 1 4 LR DR AR R TR 4 13 AT L
FHEG A [ v i A it i R R S AR TG [ 7 A i 43, P DU T RO e Hh i
i P AR AR I BB AR e U h A OGS AP RTHRR IR B A
[7) LA B A% B i v 4 T4 08 2 AR A S O R R A I 2

UG B, = T HOROE I SR B R, B TR e i S
i gt DR A R AR T ORS00 P TP R S A AE R B AIR . AR v
K B B A 1 45 45 P RG24 B W v ) 4 S g DR 2% 3 I s | 5 08 3 AU AR i S 4%
R BR T A AE VR R AL, B0 A T DL A A R AL AR A B | e B A R RE 5
1CSID T 7R T8 [ 3k g 76 v A 3 FH b i AR B P, 28 AR A — S [ 5 1) [ N s
Rl B b Jovk S @ R, $5e 8 AR ) B ek ICSID, HE i &
WP EE DK 1CSID e o il AN AR B Y, IR PF A 1E S R R4 (Or-
ganisation for the Economic Cooperation and Development, OECD) f#45 , -3~ ik
AR T R 3% FHAE 800 J7 3T A AT, Horh 829 HIF B 3 & Z Rt [n] 5 16%
FARER A M 2% F T S AT ARG BOAT B R3O © OB A R 1 S o) 2 4 ¢
P AR LA BEFE OAP 5 AR E [ [ N AP R SR A s 1 B WA IR, HLZRGE
PO B 1) R R A I 308 38— AN S B 5 1 4R BT W Hh (9 1SDS 45 3F 4R 18
B i R PRAE

JAS AN, A Sy B 2 I 1 e i gt DR SRR 1SDS 2 sk AR ML TE T 44
FUYF AR08 5 S B B P O M DG SR 4, A5 SR B T 38 W b 0 G i ke L
fill——1ISDS 43K,

( ) VB RRHE B8 3 R M RUR I AR 1 S A 2%k

(EARE R IR R A — A TR 3 245 24 1) S i kDR 40, B B b w7 1SDS 2%k
FBR I TG 5 7738 [ 2 (B 3T BOR e 7 A i 4R, e ] L T pedk

O HHEHGREEBUFEITHBREERE" AR THRFEH SRR RS AR F ARSI S a
[, AVEX S, A eSOk b A TR R “ ML (Investment Agreement ) , #XTMI, “CHREPML K
S5EZE/ MK RIZITH &5 UE” (Investment Treaty) ARG, F, ASCHH“BHE A" BB RES REE
BN T HYBESE G TR ML, “ B E " 8 AQE 58/ # DX ) 3T BT e / 4624

@ See European Commission, “Investor—to—State Dispute Settlement (ISDS): Some Facts and Figures,” 12
March 2015, p.3.

@ See David Gaukrodger and Kathryn Gordon, “ OECD, Investor—State Dispute Settlement: A Scoping Paper for
the Investment Policy Community,” OECD Working Paper, No.3, 2012, p.19.
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PEH G AR E Z B AL R AL, B E T 2 2 5 i i D S T
SRR EI T4 58 58 1 1SDS i B A4t 1) 4 o i e 7 =X A DR A3 ¢ 4 AL A
F SIS FR P PR AR AR B SR M 2

R R T e K 2 1SDS 4%k, B 5K 5 [ 5 4 i fiff D ( State - State
Dispute Settlement, SSDS) 5%, SSDS 453K [ 5% 24 3Rk — M J2: - WAL 4 249 WUy Xof A 1y
SE AR B P s, W] DU A0 7 20k T 244 1SDS % il BRAT, Sk 3%
W A — TR HEE 5 o) — 8 207 R TR B AR AT s, nl LU it 4 R 5 =g ke
------ QA KT RGO AEAT AL AR W SCHTIR |, W] LA Oy B AL S T AR B P
A B4R DL AR TR BT 4 7] 7 A 8 4 ORISR 38 [ S0 43 B8 VA R 0 00 i e
AL BT AR Y SSDS ZRdi LR (4 VR S BT A o 114 4 i ik R 45 3
1] 1SDS 3k 0 22 (14 2 — 2 24 0 T4 58 3 TR AR 4 WU A R 5 PEAUR 4 T
S agr . JUHJE YR TE [ Tk B A o R 1Y) R VR PR I B, 4 95 A SE T 1SDS
SR FH L s J2 T 1) 4 it DR AL AR AR B BURF A AT B . X2 ISDS 4™ AL 1 W)
BRI R AR — A v ST A v i DAL R BRI IBOIA 7% e 0 45 B 4 o i R 1 52
. ®

TESE R 1SDS 5 AN Bl 2 Bt s T 45 95 W 14 4 i e D 2%k, O AE TR
PP A AR UG & A BB U YRR P HERCR , 1SDS 453k 19 25 A8 5 1l
HR T Z A i AL BE A rh ) UL B B £ . T X R Y Sk S, R
A DATE T I AS [ 48 9 4 DSLEST | 430 A oA 5 34 1 v o gt R L

(=) BRI AR (- TP % o AR 4

INFR G B A B (AR B K, 48 B Wb R T AR G0 48 1 R, Sl 4 ¢
HRALE R AP IR B A2 25 A ] B 1509 R ] ) o 4 b 5 T T A A B
e, AHREHE X FRGE PR T ISDS 23k & , A0 £ 95 U i 1SDS 4k e fg 4
ROV (EHE | = 800 i AL I 4 1% e TP i 1SDS AL AT RS2 214% B¢

D See Agreement between the Government of the People’ s Republic of China and the Government of the Kingdom
of Sweden on Mutual Protection of Investment, entered into force on 1982.3.29; Agreement between the Government of the
People’ s Republic of China and the Government of the Italy concerning the Encouragement and Reciprocal Protection of
Investments, entered into force on 1987.8.28; China and Denmark Agreement concerning the encouragement and recipro-
cal protection of investments, entered into force on 1985.4.29.

@  See Atrticle 9 of the Agreement between the People’ s Republic of China and the Portuguese Republic on the En-
couragement and Reciprocal Protection of Investments, entered into force on 2008.7.26; Article 9 of the Agreement be-
tween the People’ s Republic of China and the Kingdom of Spain on the Promotion and Reciprocal Protection of Invest-

ments, entered into force on 2008.7.1.

@ S DL . R PR e vk T BE ¥ ke 5 BRI NE ), B TA RIS ) , 2016 4F5R 4 11,5 163 TT,
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R R, HEITA B T RUR RS 5 E R Z 8 BB i, 73— J5 1, 16 [ PR
GEAr R SO A T R T P S R L 1SDS 2%k YR i A B 5t 2 X7 7
X3 22 T 9938 | PR3 4 S it R AL A OGS I O HLIE 5558 65 s XUOT 38 BEAE 7800
A TR T B A L 38 B — BGR  — B, FE BB B E SO PR B ISDS R kA, I
AT 4 I 5 Hfb 4k 2977 R BEBEIRE T, X TCRER 3 I P IOy 1 [l B B 45 i i
PRATL P BSOS - IR TR AL

T2, W L A Y A3 02 o o) 88 0 o (3] T 7 2% RS A Y — 2l — e 4 S it R AL
MR RE A B 5 [ 58 Z [ B80T 4 v e DR B ISR R BIL R 7 el £ ki it b
SRR RS A i JIT it 7 Tl — B 4 s igp HRAIL A oy A S v T R BB 0
e i 2 CL B AR HLC AR BB () 2R 29 S B, R S0 T2 25 R R BTk Bl JEE

M EREEIR R R HIE R KL LR

(—) W5 H R B A 8 AR B 23 i

FRAE( BRHRIZ AT 452 ) ( Treaty on the Functioning of the European Union, TFEU) %
207 2%, BREARAS T X A0 E SR AL JRALRE . 155K S 4 HHE ( Foreign Di-
rect Investment, FDI)Z4 A L[5 BV K ( Common Commercial Policy, CCP) JEBE N | 1fij
CCP JERRBM L JEARE U ZJ5 , WK AEAM R B HeA% E U i A7 3l 2 = AT i
T, T = E AT G BGE P R s @R Bl T 2 3 i DR B A
LYHgIRI s O PR RN, — G A HEAL | BREHE A KR B A S ] B AR @

Wi 2= 51 2 — ELTE S5 I HESh I L[] 5 B BOR A & e (HBLSER W] IO AR 5
FRAS [ ER F R RACRE . FR Al b EEA S A LRI B BOR b A B

@  Article 207, TFEU reads that “The common commercial policy shall be based on uniform principles, particular-
ly with regard to changes in tariff rates, the conclusion of tariff and trade agreements relating to trade in goods and serv-
ices, and the commercial aspects of intellectual property, foreign direct investment, the achievement of uniformity in
measures of liberalization, export policy and measures to protect trade such as those to be taken in the event of dumping or
subsidies. The common commercial policy shall be conducted in the context of the principles and objectives of the Union’ s
external action” .

@ Regulation No.1219/2012 of the European Parliament and of the Council of 12 December 2012 Establishing
Transitional Arrangements for Bilateral Investment Agreements between Member States and Third Countries, OJ L 351/40,
20.12.2012.

®  Recommendation for a Council Decision Authorizing The Opening of The Negotiations for a Convention Establis-
hing a Multilateral Court for The Settlement of Investment Disputes, COM(2017) 493 final.

@  “Proposal for a Regulation of the European Parliament and of the Council Establishing a Framework for Screen-

ing of Foreign Direct Investments into the European Union,” COM(2017) 487 final, Brussels, 13.9.2017.
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3  The implied competence doctrine has been developed through Case 22/70 (AETR) , Joined Cases 3, 4, and 6/
76 (Kramer) , Opinion 1/76, Opinion 2/91, Opinion 1/94, Opinion 2/94, Open Skies Cases, Opinion 1/03, and final-
ly been incorporated into Article 216 of the TFEU, which reads that “The Union may conclude an agreement with one or
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necessary in order to achieve, within the framework of the Union’ s policies, one of the objectives referred to in the Trea-
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@  Opinion 2/15 of the Court, 16 May 2017.

(®  See Bahar Giiclii, “EU Competences on Trade Policy: Opinion 2/15 and Prospects for Future EU Trade Agree-
ments, Economic Development Foundation,” Istanbul, January 2018, pp.28-30.

© See David Kleimann and Gesa Kiibek, “The Signing, Provisional Application, and Conclusion of Trade and In-
vestment Agreements in the EU: The Case of CETA and Opinion 2/15,” EUI Working Paper RSCAS 2016-58, Robert

Schuman Centre for Advanced Studies Global Governance Programme—238, pp.15-22.
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@D  See David Kleimann, “Reading Opinion 2/15; Standards of Analysis, the Court’ s Discretion, and the Legal
View of the Advocate General,” EUI Working Paper RSCAS 2017/23, Robert Schuman Centre for Advanced Studies
Global Governance Programme—264, p.36. Q50 25 208 4 J& T RREA IR , 564348 T BR 3 19 & JB AL RE , 4 T ix 2
TR AR N T A A, T RR R SRR A E v IR A T . X TR A P T i Bk, 20
Christophe Hillion and Panos Koutrakos, eds., Mixed Agreements Revisited: The EU and Its Member States in the World,
Hart Publishing, 2010,

@ See Guillaume Van der Loo, “The Court’ s Opinion on the EU-Singapore FTA: Throwing off the Shackles of
Mixity?” CEPS Policy Insights, No.17, May 2017.

®  See European Commission, “Fact Sheet: Investment Protection and Investor—to—State Dispute Settlement in EU
Agreements,” November 2013; See also the official website of the European Commission on the multilateral investment
court project, http://trade.ec.europa.eu/doclib/ press/index.cfm? id=1608, last accessed on 8 January 2019.

@ See Colin Brown, “The European Union’ s Approach to Investment Dispute Settlement,” Speech at the 3rd Vi-
enna Investment Arbitration Debate, 22 June 2018, pp.10-12.
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@D See Council of the European Union, 12981/17, Negotiating Directives for a Convention Establishing a Multilat-
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Recommendation for a Council Decision authorising the Opening of the Negotiations for a Convention Establishing a Multi-
lateral Court for the Settlement of Investment Disputes on 13 September 2017, and the Council Adopts Negotiation Direc-
tives on 20 March 2018.

@  See Working Group III, Investor—State Dispute Settlement Reform, UNCITRAL, https;//uncitral.un.org/en/
working_groups/3/investor—state , last accessed on 22 January 2019.
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@D  Council of the European Union, 12981/17, Negotiating Directives for a Convention Establishing a Multilateral
court for the Settlement of Investment Disputes, Brussels, 20 March 2018.
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@ 1P/15/5651, European Commission—Press Release, Commission Proposes New Investment Court System for
TTIP and other EU Trade and Investment Negotiations, Brussels, 16 September 2015.

(® See European Commission, “Overview of FTA and Other Trade Negotiations,” hitps://trade. ec. europa. eu/
doclib/docs/2006/ december/tradoc_118238.pdf, last accessed on 1 March 2020.

©® Comprehensive Economic and Trade Agreement (CETA) between Canada, of the One Part, and the European
Union and Its Member States, of the Other Part, OJ L 11/23, 14.1.2017.
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(D  See Trishna Menon and Gladwin Issac, “Developing Country Opposition to an Investment Court: Could State—
State Dispute Settlement be an Alternative?” http ;//arbitrationblog. kluwerarbitration. com/ author/trishna—menon/, last
accessed on 1 March 2020.
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Dispute Settlement, ” Paper for UNICITRAL WG3, 20 November 2017, p.6.
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